











Development Agreement / City of Waterford and Waterford Community
Baptist Church

City for its reasonable expenses associated therewith, if the request is from Developer or
successor, the other party shall execute and deliver to the requesting party an executed certificate
stating that: (a) this Agreement is unmodified and in full force and effect, or, if there have been
modifications hereto, that this Agreement is in full force and effect as modified and stating the
date and nature of such modification; and (b) there are no current uncured defaults under this
Agreement or, if such uncured defaults exist, specifying the dates and nature of any such
defaults. The failure to deliver such a certificate to the requesting party within sixty (60)
business days of the request and payment, if applicable shall constitute a binding admission by
the party failing to deliver the certificate that this Agreement is in full force and effect, without
modification except as may be represented by the requesting party, and that there are no uncured
defaults in the performance of the requesting party, except as may be represented by the
requesting party. Any such certificate requested by Developer may be executed by the Planning
Director of the City or his or her designee.

Section 1.16 Interpretation. This Agreement was fully negotiated between the parties
hereto and none of the terms of this Agreement shall be interpreted against any party as the
drafter of this Agreement.

Section 1.17 Processing Cost/Development Agreement. Developer agrees to reimburse
City for reasonable and actual expenses over and above fees paid by Developer as an applicant,

for costs incurred by City for the preparation of this Agreement, including recording fees,
publishing fees, and reasonable staff and consultant costs not otherwise included within
application fees then due and payable to the City. Such reimbursement shall be paid to the City
prior to execution of this Agreement by the City.

Section 1.18 Project is a Private Undertaking. It is agreed among the parties that the
Project is a private development and that the City has no interest therein except as authorized in
the exercise of its governmental functions.

Section 1.19 Recordation of Agreement. The City Clerk shall cause a copy of this

Agreement, or memorandum of Agreement, to be recorded with the Stanislaus County Recorder
not later than ten (10) days following execution of this Agreement by the City. Developer
hereby covenants that during the ten (10) day period following execution of this Agreement by
the City, Developer shall not, without prior written approval by the City Attorney, cause or allow
to be recorded against the Property any instrument affecting the priority, validity or
enforceability of this Agreement.
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ARTICLE 2
DEVELOPMENT OF THE PROPERTY

Section 2.1  Limited Vested Right to Develop the Property. During the term of this
Agreement, unless sooner terminated in accordance with the terms hereof, in developing the
Property consistent with the Project described herein, Developer is assured, and City agrees, that
the development rights, obligations, terms and conditions specified in the Planning Documents

and Project Approval Conditions, as contained in Attachment “C” of this Agreement, are fully
vested in the Property and may not be changed or modified by the City, by subsequent ordinance
or regulation whether adopted or imposed by the City Council or through the initiative or
referendum process, except as may be expressly permitted by, and in accordance with, the terms
and conditions of this Agreement, or as expressly consented thereto in writing as provided for in
Section 7.1, below, by the Developer. Each Subsequent Approval obtained by the Developer for
the Project after the Effective Date shall automatically become part of the Project Approvals,
which vest hereunder as each such Subsequent Approval becomes effective following final
action by the City.

Section 2.2  Phasing. Development of the Project is anticipated to be done in two
phases consistent with the Waterford Community Baptist Church Planned Community Zone and
approved Development Plan.

Section 2.4  Permitted Uses and Development. The permitted uses shall be those set

forth in the Waterford Community Baptist Church Planned Community Zone and approved
Development Plan. City may and will apply current regulations in effect at the time the
application for utility and access improvements, site plan review, or building/construction
permit.

Section 2.5  Applicable Rules and Regulations. The Applicable Rules and Regulations
will apply to the development of the Property during the term of this Agreement, subject to the
following:

Section 2.5.1_Subsequently Modified Rules and Regulations. To the extent that any
future changes in the Applicable Rules and Regulations are adopted by the City and
applied City wide, and the Subsequent Approvals except where they are in conflict with
the Waterford Community Baptist Church Planned Community Zone and approved

Development Plan project.
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Section 2.5.2 State and Federal Laws. As provided in Government Code §65869.5, and
not withstanding any other provisions of this Agreement, this Agreement shall not

preclude the application to the Property of changes in City laws, regulations, plans or
policies to the extent that such changes in the City laws, regulations, plans or policies are
specifically mandated and required to be applied to the Property by changes in state or
federal laws or regulations enacted after the Effective Date of this Agreement. If changes
in state or federal laws or regulations enacted after the Effective Date of this Agreement
prevent or preclude compliance with one or more provisions of this Agreement, such
provisions of the Agreement shall be modified or suspended as may be necessary to
comply with such state or federal laws or regulations. The rights of Developer under this
Agreement shall not be otherwise affected by such modification or suspension.

Section 2.5.3 Health and Safety. Nothing in this Agreement shall prevent City from
enacting ordinances, resolutions, rules, regulations or policies necessary to protect the

citizens of the City from an immediate adverse risk to health or safety. Developer shall
be subject to any such ordinances, resolutions, rules, regulations or policies.

Section 2.6 Referenda and Moratoria. Except as otherwise provided by the terms and

conditions of this Agreement or the Planning Documents, no ordinance, resolution, rule, minute
order, regulation or policy of the City shall be applied, imposed or enacted by the City which in
any way relates to the rate, timing or sequencing of the development or use of the Property, or
any improvements related thereto, including any no-growth or slow-growth moratoriums or
annual development allocations, quotas or limitations, or in a any way conflicts with the
permitted uses, density and intensity of uses, maximum building height and size, lot dimensions,
building setbacks, set forth in the Planning Documents, provided, however, that Developer shall
be subject to any such growth limitation ordinance, resolution, rule, minute order, regulation or
policy which is adopted on a uniformly applied , City-wide basis and directly concerns a public
health or safety issue, as set forth in Section 2.5.3, in which case the City shall treat Developer in
a uniform, equitable and proportionate manner with all properties which are zoned consistent
with Developer’s then existing zoning. Pursuant to Government Code §65867.5, City enactment
of this Agreement and any modifications thereto, and any other legislative approvals of the
Project are subject to any referendum brought within the applicable statute of limitations.

Section 2.7  Developer’s Agreement to Construct Capital Facilities. Developer agrees
to construct the capital improvements necessary for implementation of the applicable

infrastructure improvement of the Waterford Community Baptist Church facility at its own cost,
consistent with the regulations and city standards and fees applicable at the time Developer
submits application for permits, including but not limited to transportation and circulation system
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improvement/expansion with Rorabough Road entrance to Highway 132, enhancements to sewer
collection system, expansions of the City’s potable water system and storm drain system and
other infrastructure improvements as delineated in the Lake Pointe Master Development Plan
(MDP 2007-01) approved by the Waterford City Council. By entering into this Agreement, City
and Developer agree that certain capital facilities, including, but not limited to, roadway, sewer,
water, and drainage will be constructed by Developer pursuant to this Agreement and all other
improvements made necessary y the Developer’s Project.

ARTICLE 3
PUBLIC FACILITIES AND IMPROVEMENTS

Section 3.1  Public Facilities. Developer shall be responsible for constructing and
financing the public infrastructure improvements necessary to serve the Project generally
described above. Developer agrees to dedicate, construct or acquire the improvements or
facilities and to perform the obligations set forth in the Waterford Community Baptist Church
Planned Community Zone at its expense, subject to reimbursement or credits to be specified in a
future reimbursement agreement and consistent with adopted City policy, standards and
regulations. Detailed descriptions, estimated costs, timing, funding sources and a determination
of Fee Credits and/or reimbursements for the public infrastructure improvements shall be
determined through subsequent tentative map and improvement plan review and approval. The
public infrastructure improvements shall be designed and constructed to the City’s standards in
effect at the time such improvements are constructed.

ARTICLE 4
IMPLEMENTATION OF THE AGREEMENT

Section 4.1 City Processing.

a. City Processing. City will permit the uses on the Property that are permitted by law.

b. Duty to Grant and Implement. City’s obligation to grant and implement City approval
of the uses on the Property permitted by the Planning Documents shall not infringe upon
the City’s right to withhold such City approvals for failure to conform to any of the
Planning Documents, including the Applicable Rules and Regulations.

c. CEQA Processing. In the event litigation is commenced arising out of CEQA
compliance with this project, Developer agrees to indemnify and hold the City harmless.

Section 4.2  Other Governmental Agencies. Developer and the City shall reasonably

13



Development Agreement / City of Waterford and Waterford Community
Baptist Church

cooperate with each other in obtaining such additional permits and approvals as may be required
from other governmental or quasi-governmental agencies having jurisdiction over the Project or
the Property as may be required for the development of the Project. Reasonable cooperation
includes, but is not limited to, responding to reasonable requests for information in a timely
manner, attendance at meetings and providing City determinations that are relevant to obtaining
such additional permits or approvals. Developer will be responsible for all costs of obtaining
such additional permits and approvals. Developer may request that the City support Developer in
obtaining such additional permits and approvals for the Project. Developer shall have the primary
responsibility for securing such permits and approvals.

ARTICLE §
PERIODIC REVIEW

Section 5.1  Annual Review. City may, conduct an annual review of project progress
during the term of this Agreement. The review will examine the extent of good faith substantial
compliance by Developer with the terms of this Agreement. Such periodic review shall be
limited in scope to compliance with the terms of this Agreement pursuant to California
Government Code §65865.1. Said review should be completed each year within sixty (60) days
of the anniversary date of this Agreement, unless said period. Notice of such annual review shall
include the statement that any review may result in amendment or termination of this Agreement.
City may charge and Developer shall pay the fees for such annual review to defray the cost to the
City to process and conduct the annual review anticipated herein.

Section 5.1.1 Review Process/Appeals. The City shall deposit in the mail to Developer a
copy of all staff reports and, to the extent practical, related exhibits concerning contract
performance at least seven (7) calendar days prior to such periodic review. Developer

shall be permitted an opportunity to be heard orally or in writing regarding its
performance under this Agreement before the Planning Director. A determination by the
Planning Director may be appealed to the Planning Commission and then to the City
council in accordance with any rules adopted by the City Council to implement appeals
of the Planning Director’s decision. Any appeal must be filed within ten (10) days of the
decision of the Planning Director or the Commissioner, as the case may be.

ARTICLE 6
DEFAULT AND REMEDIES FOR DEFAULT

Section 6.1  Default. No party shall be in default under this Agreement unless it has

failed to perform under the Agreement for a period of thirty (30) days after written notice from
the other party of an event of default. The notice of an event of default shall specify in detail the
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nature of the alleged default and the manner in which the default may be satisfactorily cured.

Section 6.2  Cumulative Remedies. In addition to any other rights or remedies, either
party may institute legal action to cure, correct or remedy any default, to enforce any covenant or

agreement herein, or to enjoin any threatened or attempted violation, including suits for damages,
declaratory relief, specific performance, injunctive relief, and relief in the nature of mandamus.
All of the remedies described above shall be cumulative and not exclusive of one another, and
the exercise of any one or more of the remedies shall not constitute a waiver or election with
respect to any other available remedy. Notwithstanding the foregoing sentences, the City and
Developer each waives any and all rights to seek monetary damages from any other party as a
result of any breach or alleged breach of such other party’s obligation hereunder.

Section 6.3  No Joint Venture or Partnership. Developer and City agree that no joint

venture or partnership exists between them and agree that nothing contained in this Agreement or
in any document executed in connection herewith shall be construed as making City and
Developer joint venturers or partners.

Section 6.4  Litigation Expenses. If the City or Developer brings an action or
proceeding (including, with limitation, any cross-complaint, counterclaim, or third-party claim)

against another party arising out of this Agreement, the prevailing party in such action or
proceeding shall be entitled to its costs and expenses of suit, including reasonable attorneys’ fees.

Section 6.5  Venue. Venue for all legal proceedings shall be in the Superior Court for
the County of Stanislaus. Arbitration shall be conducted in the County of Stanislaus.

Section 6.6 Applicable Law. This Agreement shall be construed and enforced in

accordance with the laws of the State of California.

Section 6.7  Third Party Legal Challenge. In the event any legal action or special

proceeding is commenced by any person or entity other than a Party challenging this Agreement,
or any provisions herein, the Parties agree to cooperate with each other in good faith to defend
the lawsuit. The City may elect to tender the defense of any lawsuit filed by a third person or
entity to Developer to the extent the litigation seeks to overturn or invalidate any approval held
by or granted to Developer, and in such event, Developer shall hold the City harmless from and
defend the City from all costs and expenses incurred in the defense of such lawsuit, including,
but not limited to, attorneys’ fees and expenses of litigation awarded to the prevailing party or
parties in such litigation. For the purposes of this section only, “City” shall include all
employees, consultants and agents acting on behalf of the City. Neither party shall settle any
such lawsuit without the consent of the other party. The City may elect to participate in the
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litigation in which case the Developer and/or Landowner agree to reimburse the City for its
litigation costs and fees, including the retention of legal counsel whome the City may choose in
its sole discretion.. On written demand of the City, Developer and/or Landowner shall deposit
with the City such sums as may be specified by the City as its estimated litigation costs and fees
for the following thirty (30) day period. Both parties shall act in good faith, and shall not
unreasonably withhold consent to settlement. In the event the City elects to settle a claim and
Developer refuses to settle, City at its sole option may require Developer to post security in a
form and amount reasonably acceptable to the City, for the performance of Developer’s duties,
under this section. If the Developer, within thirty (30) days of received written notice from the
City, fails to post the security, Developer shall settle the claim on terms previously approved by
City.

Section 6.8  Developer Default Limited to Property/Entity; Separate Obligations of
Owners. Except as specified herein in Section 6.1, no default hereunder in performance of a

covenant or obligation with respect to a particular portion of the Property shall constitute a
default applicable to any other portion of the Property, and any remedy arising by reason of such
default shall be applicable solely to the portion of property where the default has occurred.
Similarly, the obligations of the Developer and any purchaser, assignee or transferee of an
interest in the Property (“Interest Holder”) shall be severable and no default hereunder in
performance of a covenant or obligation by any one of them shall constitute a default applicable
to any other Interest Holder who is not affiliated with such defaulting owner, and any remedy
arising by reason of such default shall be solely applicable to the defaulting Interest Holder and
the portion of the Property owned thereby.

ARTICLE 7
AMENDMENT

Section 7.1  Amendment by Agreement. This Agreement may be amended in writing
from time to time by mutual consent of the parties or their successors in interest in accordance
with Government Code Section 65868.

ARTICLE 8
TERMINATION

Section 8.1  Termination Upon Completion of Development. This Agreement shall

terminate upon the expiration of the term or when the Property has been fully developed and all
of Developer’s and City’s obligations in connection therewith are satistied, whichever occurs
first. Upon termination of this Agreement, the City shall record a notice of such termination, in a
form satisfactory to the City Attorney and substantially as set forth in Attachment B, that the
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Agreement has been terminated.

Section 8.2  Effects Upon Termination on Developer’s Obligations. Termination of
this Agreement as to the Developer shall not affect any of Developer’s obligations to comply
with the City General Plan and the terms of any conditions of any applicable zoning, or other
land use entitlements approved with respect to the Property.

Section 8.3  Effects Upon Termination on City. Upon any termination of this
Agreement as to Developer, the conditions of this Agreement shall no longer be vested with
respect to the Property affected by such termination (provided vesting of such entitlements,
conditions or fees may then be established for such Property pursuant to the then existing
planning and zoning law) and the City shall no longer be limited, by this Agreement, to make

any changes or modifications to such entitlements, conditions or fees applicable to such property.

[Signature block begins on next page]
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IN WITNESS WHEREOF, Developer and the City have executed this Agreement as of the date
first herein above written.

CITY OF WATERFORD

By:

Mayor

Attest:

City Clerk

Approved as to form:

By:

City Attorney

WATERFORD COMMUNITY BAPTIST CHURCH

By:

LANDOWNER

[Notary Acknowledgements begin on next page]
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[NOTARY ACKNOWLEDGMENTS]
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[ATTACHMENT A]
Legal Description of Property
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[ATTACHMENT A-1]
Map of Property
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[ATTACHMENT B]
Termination Notice Template

NOTICE OF TERMINATION

THIS NOTICE OF TERMINATION is given this day of , 20--, by
the City of Waterford (“City”) for the benefit of Waterford Community Baptist Church,
(hereinafter “Owner”).

1. On , 2009, the City of Waterford and Waterford Community Baptist
Church, entered into entered into a Development Agreement, approved by Ordinance
(“Agreement”), relative to the development known as Waterford Community
Baptist Church (“Subject Property”).

2. Owner has fully performed all its duties with respect to that portion of the Subject
Property, which portion of the Subject Property is identified and described in Exhibit “A,”
attached hereto and incorporated herein by this reference (“Released Property”).

3. Pursuant to Section 8.1 of the Agreement, the Development Agreement is no longer in
effect with respect to the Released Property.

CITY OF WATERFORD

By:
Charles Deschenes City Administrator

NOTE: SIGNATURE MUST BE NOTARIZED
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ATTACHMENT C]

Waterford Community Baptist Church
Planned Community Zone Development Plan Conditions of Approval, Implementation Procedures and Implementation Timing
Requirements.
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